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I. Introduction

A. The issues

Confidentiality of the arbitral process and the documents created or
disclosed in the course of arbitration proceedings has long been
mentioned as one of the supposed benefits of resorting to
arbitration.(1) A survey of the available case law(2) and of the
perception of the players in international arbitration(3) seem to show
that confidentiality is still an important facet of the arbitral process. It
has been suggested that the most important reason for respecting
confidentiality of an arbitral proceeding lies in the fact that the
process of arbitration is intrinsically a private process, and thus the
parties can justifiably ask for page "39" complete immunity of
the proceeding from any sort of outside scrutiny.(4) The Queens
Bench Division in the Eastern Saga case(5) aptly illustrates the
principle, when Leggatt J. remarks: “The concept of private [or
confidential] arbitration derives simply from the fact that the parties
have agreed to submit to arbitration particular disputes arising
between them and only between them.”

However, it is quite clear that courts are starting to formulate an
exception to this principle,(6) and its application is certainly not
absolute. In fact, there is a movement toward treating privacy and
confidentiality on different footings, quite opposite to the English
trend. This dilution of confidentiality is now seen in cases involving
states, and the dilution mostly takes place in the name of “public
interest.” It seems that the logic behind enforcing confidentiality
between private parties does not extend to situations in which one of
the parties is a public actor, because these concern not only the
parties alone but also people in general. The state can certainly
have obligations to disclose information about its activities to its
citizens.(7)

Though arbitration involving states is not a new phenomenon,(8) there
is not much literature on the dilution of confidentiality in proceedings
involving states,(9) and it is the aim of this article to shed some light
on this issue. It is argued that confidentiality, although important,
can be dispensed with in certain situations.

II. Confidentiality in International Arbitration and the “Public
Interest Exception”

A. The concept of confidentiality in national law

It has often been remarked that common and civil law jurisdictions
treat the concept of confidentiality differently.(10) It is pertinent to
note that the arbitration law of France, a civil law country, clearly
includes a confidentiality requirement,(11) while that of the United
Kingdom, which follows the common law tradition, does not. On the
other hand, New Zealand, a common law country, enacted a new
statute in 1996 based on the UNICITRAL Model Law with an
amendment stating that the parties to an arbitration page
"40" agreement shall be deemed to have agreed that “the parties
shall not publish, disclose, or communicate any information relating
to arbitral proceedings … or to an award made in those
proceedings.”(12) Indian law(13) is quite peculiar on this aspect:
where confidentiality has been made a requirement in conciliation
proceedings,(14) the section dealing with application for setting aside
of arbitral awards seems to incorporate “confidentiality” within the
ambit of public policy.(15) However, it is certainly not clear whether a
violation of confidentiality in an arbitral proceeding would be a
violation of Indian public policy or if the use during a subsequent
arbitration of confidential information obtained in a prior conciliation
proceeding would be seen as violating public policy.

While in civil law countries such as France and Switzerland,
confidentiality is viewed as an inherent part of the arbitration
agreement,(16) the situation in Sweden, another civil law country, is

Confidentiality in International Arbitration

/Default.aspx
#a0001
#a0002
#a0005
#a0006
#a0007
#a0008
#a0009
#a0010
#a0011
#a0012
#a0013
#a0016
#a0017
#a0018
#a0019
#a0020
#a0021
#a0022


completely opposite: the Swedish Supreme Court has clearly stated
that Swedish law does not consider confidentiality to be an inherent
part of the arbitral process.(17) In Germany, also a civil law country,
Book 10 of the Code of Civil Procedure, which contains the
provisions relating to arbitration, does not include a section dealing
with confidentiality.(18)

Similarly, in the common law world, English scholarly writing and
decisions maintain an implied duty of confidentiality,(19) although
exceptions to the principle are recognized.(20) Case law in
Australia(21) and the United States(22) does not recognize any such
implicit duty. And, although English case law deals with
confidentiality of arbitral proceedings,(23) the English Arbitration Act
1996 does not contain a provision on confidentiality.
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Apart from the differences between these legal systems, judges in
the respective nations tend to make exceptions from the approaches
of their countries. An example is the Privy Council, which, in Aegis v
European Re,(24) a case concerning two arbitration proceedings
between the same two parties, stated that:

The confidentiality agreement was intended to prevent
third parties from relying on material generated during
the arbitration against either of the two insurance
companies; the legitimate use of an earlier award in a
later arbitration between the same two parties was
therefore not a breach of the confidentiality agreement.

Thus, it can in fact be stated that “with respect to confidentiality in
international commercial arbitrations, nothing should be taken for
granted,”(25) and there is in fact no settled rule in either the common
or civil law world.

It must be noted in this context, however, that even where
confidentiality is warranted by law, arbitration rules,(26) or
agreement, it binds only the parties. Third parties, such as
witnesses, would only be bound if a separate agreement were to
exist with them.(27)

B. The public interest exception

The status of the “public interest” exception in itself is quite
complicated. There is a body of opinion which suggests that
European nations are more reluctant to admit the public interest
exception to confidentiality.(28) This opinion is supported by the
decision of the European Court of First Instance in Postbank NV v
Commission of the European Communities,(29) in which the court
clearly mandates the taking of “all necessary precautions” to protect
any disclosure of confidential documents or information.

In the common law world, on the other hand, the concept is
nascent. Courts in Australia and the United States(30) have
acknowledged the existence of the exception, but it is highly
unlikely that the English courts, which have not yet faced a case
requiring its application, would embrace it.(31)

In order to understand the contents of the “public interest” exception,
one needs to examine the Australian decisions in the Esso case(32)

and Cockatoo Dockyard case,(33) as well as decisions rendered in
several arbitrations under NAFTA.
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In Esso, the High Court of Australia faced a situation in which the
public energy authorities were involved in arbitration proceedings
with their suppliers and the minister responsible for the authorities
applied to the courts for a declaration that the public authority was
not barred from disclosing information regarding the arbitration,
including the price-sensitive, proprietary information revealed by the
vendors, to the minister and other third parties.

Mason, C.J., in his majority opinion, held that confidentiality is not
an inherent part of arbitration in Australia, and even if it is considered
to be, public actors might be under a positive duty to disclose
information to the public:

there may be circumstances, in which third parties
and the public have a legitimate interest in knowing
what has transpired in an arbitration … [This] would
give rise to a public interest exception.(34)

In spite, however, of the sharp criticisms that the Esso decision has
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faced for allegedly formulating a broad exception to confidentiality,
the decision does impose checks and balances. This is highlighted
in the concurring opinion of Brennan, J.:

The duty to convey information to the public may not
operate uniformly upon each document or piece of
information … Performance of the duty to the public is
unlikely to require the revelation of every document or
piece of information. It may be possible to respect the
commercial sensitivity of information contained in
particular documents while discharging the duty to the
public and, where that is possible, the general
obligation of confidentiality must be respected.

In the Cockatoo Dockyard case, a journalist requested release of
information under the Freedom of Information Act 1982, in relation to
an arbitration between Australia and Cockatoo Dockyard Pty Ltd.,
which essentially concerned the environmental conditions around
the Cockatoo Island. Cockatoo Dockyard applied to the sole
arbitrator to secure the confidentiality of the documents, and
Australia resisted, on the ground that such an order would restrict
the free flow of information and would also impinge upon
governmental powers.(35)

In his award, the arbitrator on confidentiality directed both parties to
maintain confidentiality with respect to the documents prepared for
the arbitration, any document that might reveal contents of
documents prepared for the arbitration, documents disclosed during
the discovery proceedings, and documents filed as evidence.(36)

The arbitrator's decision was attacked by Australia in the Supreme
Court of New South Wales, and thereafter before the Court of
Appeals, asserting that the arbitrator had exceeded his powers.
Kirby, J. gave the majority judgment in the Court of Appeals. He held
first that matters relating to confidentiality are matters of
procedure.(37) However, in overturning the award he reasoned:
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For all this Court knows, it is both significant and
urgent that the material should be made available, for
the protection of public health and the restoration of
the environment, both to [various governmental
agencies] … or even to the public generally.(38)

Clearly, Kirby, J. effectively formulated a substantive defence to
confidentiality and was not actually invoking any procedure to
overturn the decision of the arbitrator.

The Australian decisions thus show that there would always exist a
public interest exception to confidentiality whenever public actors
are involved in arbitration, and that when there is a statutory
requirement that information under consideration in arbitration be
revealed, no confidentiality principle operates to abrogate that
statute. On an international plane, decisions on confidentiality have
come from a handful of NAFTA arbitrations, under either the ICSID
Additional Facility Rules or under the UNCITRAL Arbitration
Rules.(39)

The Metalclad case,(40) held under the ICSID Additional Facility
Rules, involved a claim brought by Metalclad Corporation against
Mexico, alleging violation of various Chapter 11 provisions of NAFTA.
During the proceedings, Metalclad provided information about the
arbitration to shareholders, analysts and other members of the
public who were interested in their activities. Irked by the disclosure,
Mexico sought an order from the tribunal securing confidentiality.(41)

The tribunal rejected the Mexican argument that confidentiality was
implied in an arbitral proceeding, and pointed out that neither NAFTA
nor the Additional Facility Rules imposed any confidentiality
requirement on the parties. In the words of the tribunal “unless the
agreement between the parties incorporates such a limitation, each
of them is still free to speak publicly of the arbitration.”(42) The
tribunal also noted that under the law of the United States, where
Metalclad was incorporated, there was a duty of publicly listed
companies to provide shareholders with information that can affect
share price.(43) However, and perhaps in order to strike a balance,
the tribunal urged the parties to keep disclosure to a minimum.(44)

Thus, while rejecting confidentiality as inherent to arbitration, the
tribunal encouraged modest disclosure.(45)

Another case under the ICSID Additional Facility Rules that gave
rise to issues of confidentiality was Loewen Group v United
States.(46) In this case, the United States requested that the
minutes of the proceedings and all documents filed should be made
public, to which the claimant objected. The tribunal rejected the
respondent's contention, page "44" on the grounds that Article
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44(2) of the Rules(47) prohibited the tribunal from making minutes of
the proceedings public without the consent of the parties. Beyond
this prohibition, the tribunal sought to apply the Metalclad
standard.(48) Significantly, the tribunal rejected the claimant's
argument that confidentiality was inherent to arbitration.(49)

Confidentiality issues arose in two other NAFTA arbitrations, and
related to the validity of third party participation in the proceedings.
The first among these was the Methanex case,(50) in which the
Canadian-based International Institute for Sustainable Development
(IISD) and several U.S.-based environmental NGOs petitioned the
tribunal for standing as amicus curiae, thereby obtaining the right to
file submissions and to have access to all documents filed in this
arbitration, which concerned a Californian ban on a methanol
derivative in gasoline.(51) The petitions sparked off a heated debate
with regard to the permissibility of third party participation in
proceedings under NAFTA Chapter 11 and the UNCITRAL Rules.

The tribunal ruled that, under the UNCITRAL Arbitration Rules, it had
the discretion to accept written briefs by amici, but that amici had
no right to participate in the proceedings by attending oral hearings
or obtaining copies of the parties’ submissions and other documents
generated in the arbitration.(52)

It seems that the Methanex tribunal treated the matter as one of
privacy rather than confidentiality. The decision revolved around the
phrase “in camera” used with relation to proceedings in Article 25(4)
of the UNCITRAL Rules.(53) It is understandable that the petitioners
were excluded from participating in hearings under this rule, but the
decision does not clarify why the request to receive documents was
turned down, as this seems unrelated to the privacy of proceedings.
What is, however, most significant about the Methanex case is that
the tribunal acknowledged the existence of a public interest
exception, and opened the door to third party participation by means
of amicus submissions.(54)

The latest decision on the issue of third party participation and
consequently confidentiality is found in the UPS case.(55) Here, the
confidentiality issue arose after the Canadian Union of Postal
Workers and another NGO petitioned the tribunal to allow them to
participate as amici in a dispute between UPS and Canada for
alleged breaches by Canada of various NAFTA provisions.
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The tribunal rejected the petitioners’ plea on the basis of the in
camera nature of the UNCITRAL proceedings, and with regard to
disclosure of materials and confidentiality, the tribunal stated:

While principles of transparency may support release
of some of the documentation, that is not a matter
which can be the subject of a general ruling. Some
documentation may be available in the public domain,
through any agreement or confidentiality order that
might be made, or otherwise lawfully.

The tribunal did not take the opportunity afforded to it to explain the
law regarding confidentiality and its exceptions.

What trend may be discerned from these arbitral decisions? It
seems that they highlight the difficulties and the multitude of legal
challenges that a tribunal faces when confidentiality is an issue.
There does not seem to be a settled rule that can be stated; the
jurisprudence is clearly in a formative state. It must, however, be
noted that all of these tribunals decided the confidentiality question
by reference to the institutional rules or national legislation under
which the arbitration was being conducted, and this should certainly
be the approach any arbitral tribunal must take, as it determines the
limits of a tribunal's competence.(56)

It may also be noted, particularly from Metalclad, that even states
may object to disclosure,(57) and that there is certainly a hint that
“public interest” does not necessarily come into play when a state
wants disclosure but may equally be applicable when it is a private
party seeking disclosure.

III. Are Arbitrations between Non-State Entities Completely
Confidential?

The foregoing discussion illustrates how the formulation of the public
interest exception has watered down the concept of confidentiality in
cases involving public actors. Application of this “public interest
exception” is not, however, limited to arbitration in which a state
entity is involved. It may be applied even in cases involving non-state
actors. A common thread in the cases discussed above is that
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confidentiality is not inherent to the arbitral process. There may, for
example, be a legal obligation to disclose information to auditors,
shareholders, public regulators, or specified third parties.(58) In
addition, whether confidentiality is to be respected or not depends
on the institutional rule or national legislation under which the
arbitration is being conducted. As the tribunal in the Loewen case
clearly stated: page "46"

In an arbitration under NAFTA, it is not to be supposed
that, in the absence of express provision, the
Convention or the Rules and Regulations impose a
general obligation on the parties, the effect of which
would be to preclude a Government (or the other party)
from discussing the case in public, thereby depriving
the public of knowledge and information concerning
government and public affairs.(59)

Had the ICSID Additional Facility Rules, under which this arbitration
was conducted, imposed a strict confidentiality requirement, it would
have been respected, but in its absence there is no implicit rule of
confidentiality. This is borne out by the fact that various arbitral
institutions have now included strict confidentiality norms as well as
applicable exceptions(60) in their arbitration rules.(61) In contrast,
however, the 1998 ICC Rules of Arbitration have intentionally
refrained from inserting a provision specifically relating to the
principle of confidentiality.(62) Thus, whether an arbitration
proceeding remains confidential or not may depend on the choice of
rules governing that arbitration.(63) As a practical matter, arbitration
practitioners and parties desirous of confidentiality would do well to
choose an institution whose rules expressly guarantee it. It is also
advisable to insert a confidentiality clause in the arbitration
agreement between the parties.(64)

However, even choosing the correct institutional rule may not be
able to dilute a “public interest” exception. In the Cockatoo case,(65)

the Australian court, while espousing the public interest exception,
made clear that protection of public health and the restoration of
environment are substantive elements of the exception.(66) It is
surely possible that such concerns may arise in arbitrations
between private entities as well, in which case disclosure of
confidential information might well be permitted.

Legislation requiring companies and financial institutions to divulge
information that could affect their share value may also form the
basis for requiring private entities to divulge information regarding
arbitration. In the Publicis case,(67) the Tribunal de Commerce of
Paris (Commercial Court) prohibited all communication intended to
“provide the public with information on the existence, the contents
and the basis of the claim between the [the claimants] and Publicis
SA currently subject to arbitration proceedings,” although, the court
added, the prohibition would have no effect on “legal obligations to

page "47" disclose information which it is manifestly clear that
these companies would be bound by.”(68) The practices of ICSID
Tribunals also lend support to the assertion.(69)

IV. Conclusion

There can be no doubt that confidentiality, though an important facet
of the arbitral process, can no longer be considered inherent to it.
The exceptions created by applicable law, or by the principle of
“public interest,” are applicable to arbitrations between non-state
actors in the same manner as in arbitrations involving public actors.
Confidentiality is a feature of arbitration that, for practical,
commercial and legal reasons, must be subject to exceptions.
Enforcement of awards through public domestic courts, the passing
of information to shareholders, the involvement of third party
witnesses, reliance on arbitral awards to enforce rights against third
parties, the use of witness testimony given in arbitration to challenge
inconsistent testimony given in other forums, and public interest
considerations, are the most common exceptions to confidentiality,
and may lead to a disclosure to third parties in certain defined
circumstances.(70)

Parties may seek to ensure confidentiality in arbitration by including
a confidentiality clause in their arbitration agreement and selecting a
set of procedural rules imposing confidentiality on the arbitral
proceedings. However, even these safeguards cannot guarantee
confidentiality completely, as there may be overriding exceptions.
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